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QUESTION PRESENTED 
A seaman, informed that he was physically unfit for dea 
duty, in order to avoid a charge of incompetence, voluntarily 
deposited with the Coast Guard his engineer's license and 
merchant mariner's document "until such time as the Coast 


Guard is furnished with a certificate from a United States 
Public Health facility that * * #[he is] considered to be fit 


for sea duty." The question is whether the seaman may compel 
the Coast Guard to return his license and document without 
any certification that he is physically fit for sea duty. 


Question presented 
Connter-statement of the facts 
Statutes and regulations involved 


hcaaers valid regulations promulgated by 
he Commandant, appellant's license and 
document may not be returned to him until 
he has furnished the certificate of fit- 
ness required by the voluntary deposit 


Conclusion 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,058 


THOMAS V. PEW, 
Appellant 
Vv. 


COMMANDANT, UNITED STATES 
COAST GUARD, 


Appellee 


ON APPEAL FROM AN ORDER AND“JUDGMENT OF 
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR THE APPELLEE 


COUNTER-STATEMENT OF THE FACTS 

Appellant brought this suit in the district court to 
require the Commandant of the Coast Guard to return to appellant 
the license and merchant mariner's document which appellant 
yoluntarily had surrendered to the Coast Guard. “fhe district 
court rendered summary Judgment for the Commandant. 

the facts are not in dispute and may be sumarized as 
follows: : 

In September 1962, Thomas V. Pew, the appellant, secured 
an assistant engineer's license from the United States Coast 
Guard. On March 12, 1963, he applied to States Marine Lines 
for a position as third assistant engineer aboard the SS GREEN 


MOUNTAIN STATE. ‘The Examining Physician reported to the United 


States Public Health Service that appellant had been examined 
"and found medically unmooeptsble for employment in this 
1 


capacity” because (App. lla ):— 


Seaman exhibits moderate irregular involuntary 
movements of the limbs and facial muscles. 
Respectfully request neurological survey to 
rule out Sydenham's Chorea. 2/ 


On that same day, March 12, appellant appeared at the 
Merchant Marine Investigative Section of the United States 
Coast Guard in New York and executed the "Voluntary Deposit 
Agreement" which is set forth infra, pe This agree- 
ment recited that, "in order to avoid a charge of incompetence 
under the provision of R.S. 4450, as amended, and a possible 
finding of incompetence," appellant voluntarily deposited his 
license and merchant mariner's document with the Coast Guard. 
fhe agreement further provided: 


It is understood and agreed that this voluntary 
deposit agreement will remain in effect unt&l such 
time as the Coast Guard is furnished with a 
certificate from a Public Health facility that I 
am considered to be fit for sea duty. * * * 


By accept this deposit the Coast Guard agrees 
to return my [license and document] * * * to me 
promptly upon presentation of the above certifi 
from the U.S. Public Health facility certifying 
I am fit for sea duty. 


Y As no joint appendix has been filed, for the convenience of 
howd veel we are appending to this brief certain portions of 
record. 


2/. "A nervous disorder characterized by spasmodic twitchings 
and other involuntary movements; * * * St. Vitus' dance * * +,” 


Webster's New International Dictionary, 2d Ed. unabridged. 


4 In his complaint, appellant asserted that he had "signed 
4ceense back to the U.S. Coast Guard on February, 1963" (App. 
ja ). This date probably is wrong; the agreement is dated 
March 12. . 


The affidavit of Captain Parker, Chief, Merchant Vessel 
Personnel, of the Coast Guard, shows that neither appellant nor 
anyone acting in his behalf "ever presented to the Coast Guard 
a certificate from a U.S. Public Health facility or any other 
medical authority certifying that the said Thomas V. Pew was 
fit for sea duty * * *" (App. 7a-8a ). 

Appellant requested that the Coast Guard return his 
license and document (App. la ). The Coast Guard refused 
to do so. Appellant then sought in the district court a 
"writ of error" to require the return of the license and 


document (App. la ). The Commandant filed a motion for summary 
judgment (App. 2a ) supported by the affidavit of Captain 
Parker (App. 5a-8a). The district court granted summary jadg- 


ment for the Commandant (App. 12a ). 
STATUTES AND REGULATIONS INVOLVED 
1. 46 U.S.C. 22% (R.S. 4438 as amended) provides: 
§ 224. Licensing of officers 


The Coast Guard shall license and classify the 
masters, chief mates, and second and third mates, if 
in charge of a watch, engineers, and pilots of all 
steam vessels, and the masters of sail vessels of 

gross tons, and all other vessels 
hundred gross tons carrying passengers 
It shall be unlawful to employ any person 
person to serve as a master, chief mate, 
t of any steamer or as master of 
f over seven hundred gross tons or 
1 of over one hundred gross tons 
carrying passengers for hire who is not licensed 
by the Coast Guard; and ne "iico tos this section 
shall be liable to a penalty of 00 for each offense. 
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2. 460.S.C. 229 (R.S. hha) as amended) provides: 


§ 229. Idcenses of engineers 


Whenever any person applies for. authority to 
perform the duties of engineer of any steam vessel, 
examine the applicant as to 
and his experience 
fs which he produces 
upon full considera- 
acter, habits of 
ence in the duties of an 
the belief 
that he is a suitable perso intrusted 
with the powers and 
shall grant him a license, 
in such duties 


of engineers; 
or rovoked upon 8 
unskilifuines 


8, in 
tion of any provision of 
tutes 


Whenever complain’ 


order, it 

upon satisfactory 

of skill, to revoke 

and assign him to a lower grade or 
4f it finds him fitted therefor. 


3. 46 0.8.C. 672(b) (38 Stat. 1169 as amended) provides: 


§ 672. Requirements qualifications and 
regulations as to crews -- Qualifications 


* * * 


Certificate of service as able seaman 


4onality and age 
1 or vessels on which he 
skilled in the work 

and that he is 


ae 


entitled to such certificate under the provisions 
of this section, 

said applicant ac 

seaman, which shall 

accepted as prima-facie 

as an able seaman. 


h, 46 U.S.C. 239(b) (R.S. 4450) provides: 


§ 239. Investigation of marine casualties -- 
Casualty involving loss of life; — 


reports 
Casualty not involving loss of life; classification 


(b) The Commandant of the Coast Guard shall 
establish rules and regulations for the investigation 
of marine casualties and accidents not involving 
loss of life, any act in violation of any of the 
provisions of title 52 of the Revised Statutes or of 
any of the regulations 4ssued thereunder, and all 
cases of acts of incompetency or misconduct committed 
by any licensed officer or holder of a certificate 
of service while acting under the authority of his 
license or certificate of service, whether or not 

mmitted in connection with 
The Commandant oe 


making 
consideration to the exten’ 
of injuries to persons, the extent of property damage, 
the dangers actual or potential which such marine 
casualties or accidents may create to the safety of 
navigation or commerce. 


5. 46 U.S.C. 239(4a) (R.S. 4450) provides: 


Immediate investigation of conduct, violations 
and ae 3 extent of investigation; right to 
counse 


(a) All acts in violation of any ef the pro- 
visions of title 52 of the Revised Statutes or of any 
of the regulations issued thereunder, whether or not 
committed in connection with any marine casualty or 
accident, and all acts of dincompetency or misconduct, 

mmitted in connection with 
» committed by any icensed 
ity of his license or by 
radio operator, 
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the Bureau of aarp 2 bags and Navigation or 


immedi 
(a) and (b The investigation 
shall determine, e of 


have properly 

with such inspection, 

In all investigations co 

of this section, any owner, 

holder of a cértificate of service, or any other 

person whose conduct is under investigation, or any 

other party in interest, shall be allowed to be 
ented by counsel, to cross-examine witnesses, 

and to call witnesses in his own pehalf, and a full 

and complete record of the facts and circumstances 

shall be submitted to the Commandant of the Coast 


° 


6. 46 U.S.C. 239(3) (R.S. 4450) provides: 
Rules and regulations 


the Coast Guard shall 
may be necessary to secure 


46 C.F.R. 137-10-1 provides: 


Subpart 137.10 -- Deposit or Surrender of 
License, Certificate or Document 


§ 137.10-1 Voluntary deposit in event of mental or 
physical incompetence. 


(a) A person may deposit his license, certificate 
or document with an 4nvestigating officer in any case 
where there is evidence of mental or physical incom- 
peténce for any reason other than when caused by use 
of, or addiction to, narcotics. 


(b) A voluntary depos 
pasis of a writte: 


autho 
considered 


atau 


(c) Where the mental or physical incompetence 
of a holder of a license, certificate or document 
4s caused by use of, or addiction,to, narcotic#, 
such person may only surrender such license 
certificate or document in accordance with §137.10-10. 


§ 137.10-10 Voluntary surrender to avoid hearing. 


(a) Any person may surrender his license, 
certificate or document to an investigating officer 
in preference to appearing at a hearing. 


(b) Whenever a person voluntarily surrenders 
his license, certificate or document, he shall sign 
a ee ae containing the following stipula- 
tions that: 


(1) This surrender is made voluntarily in 
preference to appearing at a hearing; 


(2) All title to the license, certificate or 
aaueer= surrendered is permanently relinquished; 
> i 


(3) His rights with respect to a hearing, 
appeal, and review are waived. 


(c) A vobuntary surrender of a license, 
certificate or document to an investigating — 
officer in preference to appearing at a 
should not be accepted by an investigating officer 
unless the investigating officer is convinced | 
that the seaman fully realizes the effect of such 
surrender. 


€6 C.F.R. 12.02-5(a) provides: 
§ 12.02-5 Form in which documents are issued. 


(a) Every certificate of service, certificate 
of efftciency, or certificate of identification 
issued or reissued after November 1, 1945, 
be in the form of a merchant mariner's document, 
Coast Guard Form 2838, and wherever such certifi- 
cates are mentioned in this part they shall be 
deemed to include merchant mariner's documents 
representing such certificates. 


33 C.F.R. 121.01(a) provides: 
§ 121.01 Requirements for special validation — 
endorsement 


(a) Except as otherwise provided in this 
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By 46 U.S.C. 224, 229 and 672(b) (supra, PP- 3-4), the 
Coast Guard is authorized to issue officers' and engineers‘ 
licenses and seamen's certificates. A seaman's certificate 
4s issued “in the form of 2 merchant mariner's document." 
h6 C.F.R. 12.02-5(a) (supra, P- 7). Every person "employed 
on a merchant vessel of the United States of 100 gross tons 
or over" must possess 2 merchant mariner's document. 33 
C.F.R. 121.01(2) (supra, Pp- 7-8). %60.5S.C. 672(a) provides 
that to obtain a seaman's certificate @ person mast “upon 
examination, under rules prescribed by the Coast Guard as to 


eyesight, hearing, and physical condition * * * [pe] found to 


pe competent * * *.” 

he Commandant of the Coast Guard is authorized to suspend 
or revoke the license or certificate of service should he find 
the licensed officer or holder to pe “incompetent.” 46 U.S.C. 
239(g). ‘To that end he is required to investigate "all acts 
of incompetency * * * committed by any licensed officer acting 
37 these regulations were enacted pursuant to the Magnusen 
Act, 64 Stat. 427, 1038, 50 U.S.C. 191 et seq. and Executive 
Order 10173 (15 F.R. 7005, 3 C.F.R. 1950 | Upp - as amended by 
Executive Ordérs 10277 (16 F.R. 7537, 3 CFR. 1951 Supp.) and 
10352 (17 F.R. 4607, 3 C.F.R. 1952 Supp.). 

8 


under authority of his license or by any * * * able seaman 

* # * acting under authority of & certificate ‘of service * 2%," 
6 U.S.C. 239(4) (R.S. 4450). By section 239(J), the Commandant 
is directed to "make such regulations as may be necessary to 
secure the proper administration of the section." ; 

Mo allow a person in appellant ts position to “ayoid a 
charge of incompetence * * * and & possible finding of 
incompetence," the Commandant permits such @ person to 
deposit his license or document with the Coast quard until 
he provides the Coast Guard with a certificate of physical 
fitness for sea duty. The regulation, 46 C.P.R. 137.10-1 
(supra, p. 6), authorizes voluntary deposit of a seaman's 
license or document “with an investigating officer in any 
case where there is evidence of mental or physical 4ncompe- 
tence # # *." 46 C.F.R. 137- 10-1(b) specifically provides 
that "the Coast Guard agrees to return the license, certifi- 
eate or document deposited by the person described ‘therein 
when he obtains a certificate from the U.S. Public Health 
Service, or other authorized medical officer showing the 
person is considered to be fit for sea duty.” Appellant 
executed a voluntary deposit agreement permitted vy this 
regulation. The regulation is authorized by and consistent with 


9, AP Appellant is Fevruary 1, 1965 Memo 
t May ba case of hearing * * * 

Cc . nae U.S. c. 2304). 

# whether 


oadunley or 
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the statute. Appellant could have awaited formal. charges of 
incompetence and gone through an investigatory: hearing... 
However, once the charges were made the fact that they had 
peen made would remain on his record. Alternatively, he may 
choose to surrender his certificate until such time as he may 
submit a certificate of physical competence from.a medical 
authority. Thus the question of his physical fitness may be 


resoived bactaae i imposing on his records any suggestion of 


incompetence. Appellant's claim that he has been deprived 
of his papers without due process of law is without merit. 
Indeed, a procedure similar to but mre restrictive 
than that here at isbue was approved in Word v. United States; 
223 F. Supp. 614 (S.D. Ala. 1963). There, the seaman volun- 
tarily surrendered his’ papers "4n preference to appearing at 
a bearing." As provided in 46 C.F.R. 137.10-10. (which is 
not involved in this case) the seaman "permanently relinquished” 
title to his papers and waived. his rights. to 4 hearing, appeal 
and review. ‘The court upheld the regulation and refused to 
order the return of the papers (223 F. Supp. at 616-617): 


6/ this is not a situation such 25 was presented in In re 
Merchant Documents Issued tos, 91 F. Supp. 
Guard sought 


« °° ° ha e 
to 1 a@ hearing. 
pefore deprivatio 
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The pro 
137.10-10) are pr 


surrender of the 

son whose conduc 

U.S.C. § 239(g) provides 

the part of the Commandant 

suspend or revoke the docume: 

person. Administrative cons 
entitled to great weight, and regul 
sustained unless nnreasonable and pl 
with the statute. United States v. 
913 (8th Cir. 1961). 


No actions of the defendant Coast Guard appear to 
pe arbitrary, capricious, abuse of discretion, in 
excess of statutory jurisdiction or authority, or 
without observance of procedure required by law. In 
the absence of a finding that was clearly erroneous, 
and in the absence of a showing of arbitrary or like 
misconduct, findings and orders of the Coast Guard 

to matters of certificates of 
mariners’ documents prrsuant 
f maritime casualties should be 
ficates of Service and Merchant 
Mariners! Documents issued to Soto et al., 73 F. Supp. 
725 (S.D.N.¥. 1947). 


The basis of appellant's claim is, in substance, that 
he should not be required to secure @ certificate of fitness 
pecause (a) he passed a physical examination when he secured 
his license and (b) unless he is permitted to go to sea he 
will "have no recourse for cure" (Designation of Points of 


Record, para. 5B). The physical examination which appellant 


passed in September 1962, eight months prior to his attempt 
to secure employment, was that required by 46 U.S.C. 672(a), 
and has nothing to do with subsequent inoompetence. See 
Hazelton v. Luckenbach Steamship Co.» 134 F. Supp. 525, 527 
(D. Mass. 1955) (holding, inter alia, that a seaman's "fit 


As ls aes 


for duty" certificate did not relieve him of the obligation 
not to conceal past hospitalization). 

It is true that, as appellant urges, unless he has his 
papers he cannot work on a ship, and if he cannot work on & 
ship he will “have no recourse for cure." 42 U.S.C. 249; 
Vaughn v. Atkinson, 369 U.S. 527, 531. However, 1t would be 
grossly inequitable to permit claimant to retrieve his papers 
in order that he might find an employer whom he could hold 
responsible for maintenance and cure should he in fact be 
physically unfit. This 4s especially true of this particular 
appellant, who never has worked as a seaman: the suspicion 
of physical incompetence arose on his first attempt to secure 
maritime employment. if appellant's papers were returned, 
and he @id find work -- perhaps by virtue of a less thorough 
pre-employment physical examination -- the employer would be 
Jiable for maintenance and cure even though the illness were 
pre-existing; and appellant's failure to reveal the possibility 


of Sydenham's Chorea probably would not relieve the shipowner 


of that liability. Aguilar v. Standard 011 Co., 318 U.S. 72h, 
at 730-731; Lindquist v. Dilkes, 127 F. 2a 21 (C.A. 3, 19%2); 
Tawada v. United States, 162 F. 2d 615 (c.A. 9, 1947); Ahmed 
vy. United States, 177 F. 2d 898 (C.A. 2, 1949); Dragich v. 
Strika, 309 F. 24 161 (C.A. 9, 1962). 

Appellant voluntarily executed the deposit agreement. 
The regulation which authorizes the agreement requires that 
the Coast Guard retain the papers until certification of 
medical competence is furnished. This same condition is set 
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forth in the voluntary deposit agreement which appellant 
executed (App. 98). As Gaptain Parker's affidavit states, 
“in the circumstances the United States Coast Guard under the 
pertinent regulations and the: terms of the annexed voluntary 
deposit agreement is: not authorized to release the License 
and Merchant Mariner's Document claimed * * #" (App. 8a ). 
he interests of justice -- as well as the statute and 
regulations -- require that the Coast Guard retain sppellant's 
papers until he obtains a certificate of physical fitness. 


CONCLUSION 
For the foregoing reasons, we respectfully submit that 
the judgment of the district court should be affirmed. 


JOHN W. DOUGLAS, 
Assistant Attorney Generel, 


DAVID C. ACHESON 
Tnited States Letomer 


SHERMAN L. COHN, 
FLORENCE WAGMAN asereaaat 


Attorneys. 


APPENDIX 


PLEA FOR WRIT OF ERROR, U.S. DISTRICT COURT, JUNE 29, 1964 


Thomas V. Pew 
U.S. Citizen, seaman in U.S. District Court 
Mailing Address: D.C. District 
General Delivery, 
Washington, D.C. Jurisdiction rests on the fact 

v8. that defendant is a U.S. official 
Commandant, U.S. Coast Guard whose place of business is 
Washington, D.C. Washington, D. C. 
1. Sensible remedies in administrative law having been exhausted, 
and defects in administrative prodecure until now shown herein, 
(with a brtef statement of facts presented) : 

A. License as second assistant engineer of steam vessels, 
and third assistant engineer of diesel propulsion 
vessels was obtained by the plaintiff after passing 
the usual written exam under supervision of the Coast 
Guard inspector, and physical examination under medical 
jurisdiction of the U.S. Public Health Service, in 


service, plaintiff re 

be returned to him on 

P.H.S. jurisdiction had been satis 

five months previous to above employer 

and that fifteen minutes cursory examination of above 
employer's physician would not outweigh this evidence (and 
also the #ight of a free person to change his mind, the 
fact that an action for possible incompetency initiated 
as part of U.S. Coast Guard policy by the possible "tn- 
competent" himself would not be legally sound, and the 
fact that if the plaintiff should follow above U.S. 
Coast Guard directions, and then be found “unfit for sea 
duty", he would have no recourse for cure by above U.S. 
P.H.S. regulations, are here 4nvolved), and was refused; 


2. A writ of error in the above initial refusal of the U.S. Coast 
Guard on Nov., 1963, to return the above mentioned licenses to the 
plaintiff, and further that the above licenses be returned to same 
at the above address, is hereby pleaded. 


SIGNED: Thomas V. Pew 
~- la - 


[CAPTION OMITTED] 


MOTION FOR SUMMARY JUDGMENT 
Now comes defendant Commandant of the United States Coast 


Guard and moves for summary judgment pursuant to Rule 56 of the 
Federal Rules of Civil Procedure on the follewing grounds: 

(1) That plaintiff's action is for the return of his 
license and Merchant Mariner's Document presently hkld by 


defendant Commandant; 

(2) That the aforesaid license and Document were obtained 
by defendant Commandant in the proper performancepef his duties 
and under authorized official regulations governing matters 
concerning the issuance and deposit of all such certificates, 
licenses and documents; and 

(3) ‘That defendant Commandant's action in retaining 
plaintiff's license and Document is not manifestly unfair, 
lacking in supporting evidence, illegally arrived at or in 
abuse of direction. 

(4) ‘That there are no genuine issues of material fact 
and that defendant is entitled to judgment as a matter of law. 

whis motion is based upon the complaint herein, the affi- 
davit of Captain Lynn Parker USCG) and defendant's supporting 
memorandum submitted herewith. 


UNITED STATES ATTORNEY 


DANIEL E. LEACH 

Attorney, Admiralty & Shipping Section 
Department of Justice 

Washington, D. C. 20530 


Of Coynsel 


[CAPTION OMITTED] 


STATEMENT OF MATERIAL FACTS IW SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Now comes defendant Commandant of the United States Coast 
Guard and, pursuant to local rule 9, makes the following state- 


ment of material facts as to which he contends there 4s no 


genuine issue: 

(1) hat plaintiff was a seaman duly licensed by the 
United States Coast Guard until March 12, Ya (Complaint, 
paras. 1B, 1¢; Parker Affidavit, para. 2). : 

(2) That on March 12, 1963, plaintiff was refused 
employment ‘by States Marine Lines for medical incompetence 
(Complaint, para. 1B; Parker Affidavit, pare. 6). : 

(3) ‘That on March 12, 1963, plaintiff entered into a 
voluntary ‘deposit agreement with the United States Coast Guard 
wherein he agreed, inter alia, to - : 

voluntarily deposit * * * [his] License #311543 

ard MD #8K-057927 * *.*.with the U.S. Coast 

Guard Investigating Section. {Parker Affidavit, 

para. 3. 

(4) That plaintiff's license and Merchant Mariner's 
Document were voluntarily deposited on information that plaintiff 
was then "presently, physically or mentally, unfit for sea duty” 


1/ References to plaintiff's complaint or "Plea for Writ 
of r" herein and the affidavit of Captain Lynn Parker, 
uscG, filed in support of defendant's motion. 


and further, "to avoid a charge of incompetence * * * and a 
possible finding of incompetence" (Parker Affidavit, pare. 3). 

(5) That plaintiff's information concerning his medical 
4ncompetence (Complaint, para. 1B, 1C) was confirmed by the 
letter of March 12, 1963, from the examining physician for 
States Marine Lines (Parker Affidavit, para. 7). 

(6) That in the aforesaid voluntary deposit agreement, 
plaintiff further agreed - 

that this voluntary deposit agreement will remain 

Ae eee wren a rartitieste from 6.0.6, Publis 


Health facility that * * #[he is] considere@ to 
be fit for sea duty. -[Parker Affidavit, para. 3, 


e 


(7) ‘That since March 12, 1963 (the date of the aforesaid 
voluntary deposit agreement) the Coast Guard has not been 


furnished with ancertificate from a U.S. Public Health facility 
or any other medical authority certifying that plaintiff is fit 
for sea duty. 


UNITED STATES ATTORNEY 


DANIEL E. LEACH 

Attorney, Admiralty & Shipping Section 
+t of Justice 

Washington, D. C. 20530 


@6f Counsel 


[CAPTION OMITTED] 


AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION 
FOR_SUMMARY 


ee 


CAPTAIN LYNN PARKER, United States Coast Guard, being 


first duly sworn, deposes on oath and says: 

1. That he is Chief, Merchant Vessel Perconnel, with- 
in the Office of Merchant Vessel Personnel, United States 
Coast Guard, Washington, D. C., and as such it responsible 
for, among other things, supervising the administration of 
certain rules and regulations promulgated by the Commandant 
of the United States Coast Guard regarding the issuance, 
surrender, deposit and revocation of licenses, documents 
and certificates for merchant vessel personnel and that he 
makes the following statement on the baste of his personal 
knowledge and belief supported by his review of the official 

records contained in his office and believes the matters here- 
in stated to be true and correct. 

2. That on March 12, 1963, Thomas V. Pew appeared in 
the Office of the Merchant Marine Investigative Section, 
United States Coast Guard, United States Custom House, New 
York and there agreed to and, in fact, did voluntarily deposit 
his License No. 311543 and Merchant Marine Document No. BK- 
057927 having been 4nformed that he was then physically or 
mentally unfit for sea duty. 

3. That annexed hereto as Exhibit A is the voluntary 
deposit agreement entered into between the aaa States 
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Coast Guard, Merchant Marine Investigative Section, and the 
said Thomas V. Pew. ‘The agreement, dated 12 March 1963, is 
a part of the official records of the United States Coast 
Guard. 

Ak. That the aforesaid voluntary deposit agreement was 
executed pursuant to regulations promulgated by the Commandant 
of the United States Coast Guard and published in 46 C.F.R. 
§ 137.10-1 which require, in part, that: 

A voluntary deposit [of a license, certificate 

or document in cases where there is evidence 

of mental or physical 4ncompetence] is accepted 


Coast Guard] on the basis of a written 
specifies the conditions ac- 


The conditions so specified in the agreement executed by 


plaintiff Pew pursuant to that regulation include, among 
other, the following [Exhibit A]: 
* *# * that this voluntary deposit agreement 
effect until such time as the 
furnished with @ certificate 

from a U.S. Public Health facility that * * * 

{Thomas V. Pew is] considered to be fit for - 

sea duty. 

5. That, additionally, the regulation (46 C.F.R. 137.10- 
1(b)) provides that the Coast Guard shall retain the license, 
certificate or document pending & physical or mental examin- 
ation as follows: 

fhe Coast Guard agrees to return the license, 


certificate or document deposited by the person 
described therein when he obtains @& certificate 


oe 


from the U.S. Public Health Service, or other 

authorized medical officer showing the person 

4s considered to be fit for sea duty. 
Implementing that regulatory provision, plaintiff Pew's volun- 
tary deposit agreement (Exhibit A) expressly provides that his 
document and license will be returned upon presentation of 
such a medical certification. 


6. ‘That annexed hereto as Exhibit B is the letter dated 
March 12, 1963, from Joel Dasch, M.D., described as the 


examining physician for States Marine Lines. A copy of that 
letter is a part of the official records of the United States 


Coast Guard. 

7. That the aforesaid letter states, in pert, that on 

March 12, 1963, Thomas V. Pew: | 

was examined * * * and found medically 

unacceptable for employment + # #, 
tne letter confirms that a question concerning plaintiff Pew's 
physical or mental competence did arise subsequent to the 
dssuance of his original license and Merchant Mariner's Docu- 
ment. : 

8. That he has examined the official files of the United 
States Coast Guard pertinent to this matter and avers that 
since March 12, 1963 (the date of the voluntary deposit agree- 
ment) neither plaintiff Thomas V. Pew, nor anyone on behalf of 
the said Thomas V. Pew, ever presented to the Coast Guard a 
certificate from a U.S. Publid Health facility or any other 
medical authority certifying that the said Thomas v. Pew was 


- Ta- 


fit for sea duty and that in the circumstances the United States 
Coast Guard under the pertinent regulations and the terms of 
the annexed voluntary deposit agreement is not authorized to 


release the license and Merchant Mariner's Document claimed in 


the above-styled cause. 


[s/ CapaaT La Parker 


Subscribed and sworn to before me this 
27th day of August, 1964. 


[SEAL] 
‘3/ Edward S. Shankle 


5 c -tor 
District of Columbia 


My Commission expires: 
September 30, 1967 


UNITED STATES COAST GUARD 
NVESTIGATIVE SECTION 


12 March 1963 
Cage Wo. A17-6(MMIS-63207) 


Hotel [illegible] 


I, Thomas V. Pew , resideing at S73 Broadway 
: entitlement to 
New York, N.Y. being holder of (License, Merchant / 


Mariner's Docment, Certificate of Registry*) No. _BK-057927 F 


*(a) Fav son-4o eve nt}y, 
P y 1 yf ea_dutys 5 
*(b) having been informed that I am resently, | 


physically or mentally, unfit for sea duty 
and ¢n order to avoid a of incompetence 
under the provision of R.S. 50, as 

and a possible finding of incompetence, 


and 


do hereby voluntarily deposit my license #_ 311 } ; and 
MMD # BK - 0 


27 3 amd Certificate #  ——— —— with 
the U.5. Coas Investigating Section os ean st 


It is understood and agreed that this voluntary deposit 
agreement will remain in effect until such time as the Coast 
Quard is furnished with a certificate from a U.S. Public Health 
facility that I am considered to be fit for sea Guty. It is 
understood that my medical background will be furnished the 
examining physician. 


By accepting this deposit the Coast Guard agrees to re- 
turn my (License; Merchant Mariner's Document; Certificate of 
Registry) to me promptly upon presentation of the above cer- 
tificate. from the U.S. Public Health facility certifying I am 
fit for sea duty. i 


I agree that during the period my (License, Merchant 
Mariner?s Document, Certificate of Regis ) 4s held by the 
U.S. Coast Guard, pen my ce cation as fit for sea duty, 
I will not accept employment on any merchant vessel of the 
United States. I further agree that I will not make application 
to the U.S. Coast Guard for the renewal, dssue or reissue of 


any (Ldcense, Merchant Mariner's Document, Certificate of Registry) 
without 8 on such an application agreemen 


effect. 
o- 9a - 


mhe above agreement has been read to me, and I fully 
understand its meaning. 


‘SIGNED _/s/:Thomas V. Pew 


The above deposit has been accepted by the U.S. Coast Guard. 


iliegible 


[ illegible 


Room #122 USCG7 Custom House N.Y., N.Y. 
Address 


*The investigating officer will delete from this form any 
-inapplicable language. 


CAate 


STATES MARINE LINES 
90 Broad Street, New York 4, MN. 


Date: 12 March 1963 


Officer in Charge 
United States Public Health Service 
Deat Sir: 
Re: THOMAS PEW 
Z#:___056927 
The above seaman has applied to this company for employ- 
ment in the Engine Department as 3rd A/E aboard the s.s8. 
GREEN Mf. STATE i | ; 
The applicant was examined today and found medically 


unacceptable for employment in this capacity for the follow- 
ing feasons: 


Seaman exhibits moderate irregular involuntary movements of 
the limbs facial cles. Respectfully re st ne 


logical survey to rule out Sydemham's Chores. 


i 


u. S. P. H. S. Very truly yours, 


Personnel Department 


cc: U.S. Public Health Service i} 
1 
Examining Physicial 1 
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[CAPTION OMITTED] 


ORDER AND JUDGMENT 

Te above-entitled action having come on for hearing on 
a prior day before this Court on defendant's motion for sum- 
mary judgment and oral argument of both parties having been 
heard; the pleadings, affidavit and memoranda herein having 
peen considered, and the Court otherwise being advised fully 
in the premises, it is hereby 

ORDERED, ADJUDGED and DECREED that defendant's motion 
tor summary judgment shall be and the same hereby is granted 
and it is further 

ORDERED, ADJUDGED and DECREED that judgment shall be and 
the same hereby is entered for defendant Commandant of the 
United States Coast Guard. 

Done and ordered this 30 day of September, 1964, at 


Washington, D. C. 


S¢ J. Holtzhoff 
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‘INTRODUCTION | 


roe 
od cow. es 


ee “Inasmuch as. at the ‘time of filing appellantts brief, procedure ccnfusicas seemed 
; ‘to exist, appellant is attempting to cover the form ground of the brief in the 

reply brief,with statenent of the question as follows (Rule 15 ef the court rales as 

, So previous etatenmt of points ikewise mas not been followed,®s appellant was — 

: ‘ expecting petition for stay to be acted on, before stipulating ‘at as brief for ap- 

pellent): at 


: 7 _. THR QUESTION as 
"The authorised eollective bargaining agent here, the National Marine Engineer's Bene~ 
" fledal Association tas die process, because in ovent of refusal by © caxpmny of em 
ployment of a marine engineer, the collectixe bargaining agreement allow him to 
: bring the case to the attention of a Licensed Persone] Board; and a shipping com- 
pany not only has due process by the above arrangement , but by U.S.Statute, whieh 
allows it to: bring proceeding for: revocation of license upan refusal of a licensed 
. officer to ‘serve sbut Ais not U.S.Coast Guard due process fundananta iy lacking, be= 
cause & US. seaman is endouraged by the U.S.Code of Federal Regulatians relating to 
the U.S,Coast Guard, ‘Ttle 46,in the so called "Voluntary Deposit Agreement", to take - 
an acti which aft successful Gould only lead to his om harm, dege encouraged to . 
convince the US eCoast, Guard that he is mentally or physically Anoompetent, with 
no actual occurrence or'act_ to substantiate such a claim Zind this should not any 
action taken under. such a statute or code be ruled illegal endfor unocnstitutional, | 
and the way paved for correct due process for the U.S.Governnent, by alloning appollant 
“to have seaman 's license immediately, so as to be able to correctly relate to the - 
unien's personnel boardtand if the UsGetoas> Guard did net think that this was the 
correct practice to be followed under its Lomse-con treet - with appellant, should 


4t not have taken steps for recissian of such a contract by sone means? 


BRRORS NOTED IN APPSLLES'S BRIEF 


leAccording to United States of Avpeals Rule 414i ):"If leave to appeal in forma 
2 Pauperigs ie granted, the appeal shall be heard on the original record on appeal. 

The previsions of Rule 16(record to be printed in joint appendix)and any other 
‘provisions of these rules relating to joint appendix shall nbt apoly to such app 
peals."However ,court rule 17(b(5) says:"the brief of appellany shall contain:A 
concize statement of the case containing all facts material to the consideration 
of the questims presented,with refermces to the pages of the joint appendix if 
the portions of the record are to be printed;otherwise to the pages of the ewri te 
ten record...“The appellee has printed a record,contaizing portions subdstentia ting 
Ms viewpaint,rot following above Rule 41(i),dut sane portions of it can be helpful 
to appellant here in his reply brief; and so he ahall refer both to the original re- 
cord on appeal and eppellee's printed appendiz,aa well ag tb his om typewritten re- 
cord here of vital portians of the original record. And mistakes noted in appellee's 
brief,as titled abcve are here noted, the first being the failure to follow court . 
rale 41(i). 


2.-The very questim is incorrectly stated in essence by appellant,in that he states 
there is a charge of incompetexce to be avoided here by appellant,whereas if this 
were true, such charges would obviously te in the original record,as they are note 

Sethe claim of momstitutimality of certain parts of Title 46,C.F.k.,was not even 
deslf rith(in fact, the requirement of court rule 17(6(1(a.) as to stating whether 
appellent correctly states questiaas ms not followed),and somevital portions of 
contention are oontimally stated as fact,eogein the appellests statement of the 
questice itself. 

4A ppellee,in supposedly duplicating the original record om appeal,lert out vital 
rertians, in facta portion which would most s ustain government due process here. 
This is referred to in this reply brief as Statement and Appendix. 

5. Signature of examining physicien for States Marine Lines was inoorrectly stated 
from the original record.It should read: J0el Dasch,M.D.(And the letterhead and 
subscript to this signature, referring to this steamship company, ‘did not agree 

in the original record). ; : 


6. Although eppellant’s positien in this case has bem that the case in the court of 
. , 


’ 


“20 


$.(cont.) appeals is a review of an action at Jew end therefore confined to points of 


law,he has not received an opinion of the court as to ~the correctness of this positions 
and the following errors of fact in appe!lee's brief are bere noted: 


AePage 10(of argument) s"Appellent could have awaited fornal charges of inoa- 
petence eo+."This is manifestly incorrect, as stated in point (2e) ehere. 


B.Page 12(of argument) "This ie especially srue of this particular applicant,who 
has never worked as a seaman. «."Going to sea was the first trade learned by 


appellant efter high school. Coast Guard records will reads ly werify this, as 

well as trips taken in trips taken in various parts of the world in capaci ty 

of licensed marine engineers : ( 

B.Page 12,(of argument) s” “The physical examénation which appellant passed in Sep~ 

tember 1962, ei ght months prior to his attempt to his attenpt to secure a- 
ploymenteee"The time interval here was five wonths , ‘as examination of the 
original record will show. 

6.A misunderstanding of cases in admire lty(and a kind of fear of the unimow not be- 

" longing in a case at law) is show by the statement of Page 12(of argument ): 


"If appellant's papers were returned to him and he did find work---perhaps by 
virtue of a less thorough pre-enployrent physical exanina tion---th 2 
seid GREE 


would be liable for maintemance and cure even though the illness 
failure to reveal the possitility of Syndeham's Chorea probably would net re- 
lieve the shipomer of that liability." 
Thig point ig taken up in argument of the reply brief here. 
7.0N page 9(a«) of appendix,appellee,in failing to trace the facts of the case to 
a charge of {ncompetenoe,if such charges existed as he claimed, has shom an ob- 
viously false document in se (not even considering its uneonsti tationa2 or illegal 
’ aspeots as appellant is doing). This ia the actual record, as, appearing in the origi- 
‘nal record, of the volubtary deposit agreement.But it inoorrectly states the so- 
called “meeting of the minds”,(though at the time eppetiant deing relatively igno- 
rant of his rights in the case)., between appellant ang appelies, or the Coast 
Guard officer involved, Lt. Comdr. Varanko, which would at the ie reseguined 
part(a.) rather than part(b.) of the form. See conclusion of this brief fora 
suggestion for easy renedy of thie situationeBut the fect that I have renounced | 
it here(see appellent's brief) makes it hard for appellent to see its applica- 


Lethe District Court for ‘the District of Columbia had jurisdiction in this case. be= . 
omnsect @ migue failure of due process | in _regards to U.S.Governnent agency sees 

. though Fith general applicability; the agency being the U.S.Coast Guarde And ‘the: auth= : 

‘ority for this jorisdiction casing fran See ‘Procedure Act, which - 


; . “Any person saffering uraag{ -( loge) because of any agenoy ata, or adversely 
. affected or aggrisved by such action within thé méaning of any relevant sta- 

: tate, shall be titled to judicial review......So far ag ‘necessary to de- 
cision end where presented tha reviewing court shall decide all relevant 
Questions of -law, interpret omstitntional and” statutory provisions and de= 

‘termine.the meaning or application of any agency action.It shallsCompel agency » 
, Sotion unlawfally withheld or ureasonadly dolayed..hold mlawful and set ; 
“aside agency-action, findings, and conolusions found to beee.. unwarranted by . 
the facts to the extent that the facts are subject to trial de novo ty the re~’ 
- Viewing courte.” c: 
Page las) of appellee's appendix shows the original pleading, and shows the _ 


. thinking'te be quite correct at. the time, where it is atated by eppellants"sen- aa: 


sible renedies an: administrative jaw ca ee 8 been- exhausted. ."For if a- statite. eS 


were to immediately cone into question, it would be the-etatute appellant ie 


_~ contesting as-shoing the lack of U.S.Goverment due process,'the Yolintary 
7p Deposit Agreemnt, ‘this not accurately placing juriatiotion for this oourt or ~-.,| 
* the District courtsin fiet, that this provess could have cocurred at all enpla- | 
eizes “the failure ct due process as regards. the Coast Guard aotion:in isming a 
 geaxan's license, and five nonths- later taking At back solely at ;the! persuasion 
* of ;the ‘one possibly damged by the ection, - “the appellants” cc 


-Thus‘the jurisdiction is- essentially a hidden: one as fer as direct ren 
ear vate eles tell -ecncemed, ane abpuld< be referred : to Previous’ decisions , : 
ox’ doctrines of present-day: ‘daw. -4n-rogards: jjudiciel- review: to” be' an: solid grounds 


er ode 


= For ane eaten: inthe Barverd, law Review, Yole77~ apr, 2966, Page 163$ it: is 


stated, Seaterving > A ocak deciaions ”” Sra San re 
, "But. the court, though: r hot « ocmpetedhs.” to dooide’ ‘one of ‘the issues, may 
,, Still have jurisdiction: over “the *cause jof action to which decision of the issue 
* ig-relevant, asisi theicase, @ege where ‘the doctrine of collateral estoppel 
a _ operatese™ ero nk Mrirewent ‘the _ooerect welationship ; to jurisdiction to empha=- 


“ 


ek? “\.adse shere,* Doone ataywodld: soem to, ey. “that ‘eoanse of ‘he collective’ bargain . 


ieee serecamt: bores ypeliact was: saci ty, legatiy prevented slow centering into 


"he voluntary deposit agreement with the Coast Guard because he had too moh at” 


i , ran sebs 
atako in regards his license- contract with sane in the collective bargaining - 
'. agreement, under the National UB~BeAe, of which appellant was and is @ members 


"In cases where an order is directed to future relationships, the decision ” 
of that agency which has the major and continuing responsibility should prevaile® 


Again, on'Page 1065 of this game Lew Journal, it 1s stated: 


“hha ‘type of thinking as show in a recent decision. could be shown most euocinotiy 
in an order of & District Court judge in Glaas Bottle Blowors Ass'n of the UeSe$e 


vse Arkansas Glass Container Corp, 18SF Supp. 829(1960), where it is stated: 
The court cannot & 3 @ anticipate the decisica of the arbitrator 
. both parties have contacted should settle their mutual grievances, so it cannot 
hold that the defendant will be satisfied with this decision, Even if we assume 
‘that the employer will be sesskty adamant and refuse to abide by the arbitrators” 
decision(if adverse), this does not exolnde the defendant company fram carrying 
out its contractual commitments...the action defendant my be Szpelled to take 
Sf it ie dissatisfied with the arbitration decisian ia left to a future Umee ~ 
'" Performance of defendant's contract to arbitrate shhll be decreed by appropriate 
order evitered upon plaintiffts motion for summary judgnent.Jurisdiction will be 
maintained only to the extent necessary to enforce this judgante" : 
< The first actual *law*, aa opposed to statute, that appellant wuld be in the 
‘process of relating te here, in the event of another employer refusal of eaploy> ;>) 


‘ment would be Section 2 of the Offshore and Intercoastal Agreement » Tpoitte 


i Coast Distriot(ss en example), weeteebetors Pational Marine Engineer's Bene- 


Yt plodal Association, Wiieh statess 
ett lockouts or stoppages of ‘work 
Lient has expired June 15, 19% 


and two per= 
disptte for de~ © 


pon 
that the Impartial Arbitra shall act as the fifth 
duration ef this Agreement, shall be Don» 


am Amportant aspect of a] casee of judicial review ts the exhaustion 

oe reunty. And Sa thie ase the fosttion of, the defenduntrappeliee aguin 4 
basically unsound-Appellee seems ‘to de insiating on medical extaustion of 
renedy, by insisting on & seoend physical examination fron the U.S Fublie, 

oath Service and delieving this ia a correct set to be insisted upen ine 
court of lawsappeliant fron the start yey, been saying that only by being allowed 


\ 


to have bis Hoense and right to work here and now cen he correctly relate to -. 
" not only. the judicial process, but lite as he considers it.le feels that casess 
such as this ane have left loopholes in the law which the medical profession . 


has been quick to.taks advantage of.Sven the Japanese, who could sot up a medi- 


cal wail to the world in regards Hiroshima and Nagasaki, have recently decided thiss 


(see the Japanese Jourcal of International Lew, 1964, or the Febe15,1965, issue 
of The Dation,describang = a similar situation to the present case, where instead 
of keeping a notoricasly medical sitation, in Shimoda et al vs- Japan, the Ja 
pancse bave decided that jurisdictional easpensatian is the correct wy to re= 
solve the problens involved in * legal-nedical conflict) Another example of the 
confusians present here requiring judicial review to show real normative think ; 
ing is the fact that since this case has opencd, the Bureau of the Budget in _ 
Washingt: ins been aizping their land into log standing United States custom 
end attempting to relegate seaman's care to a secondary status mider the Veter 
ran'*s Administaratica ty elosing U.S.Public Health Service hospitals in various 
parts of the camtry rather than stre=gthening it to meet the strong world-wide rit 
canpeti tica uhick &@ United States seaman is required to faces ooge the Fow York 


Timez of Febe 7, 1965 contains tre following: ~ 

- €fhe Bureau of the Budget was charged last week by the APIMCIO Maritizne —_; 
Comitice with being motivated with ‘anti-social’ attitudes in an expanded pro~ — 
gram to end medical and hospital care to merchant seaman and to olose the Publio 
Health Service Warine Hospitals...in the 1565 fiscal year according to Depte of 
Health, Education, and Welfare, 2/5 of the 52,346 admitted to the hospitals were 
seamen. the remairing third were military persomneleces™ ~ 


To ainplify the statement of the Caso, ensues will rofor to previous documents 
doth correct and incorrect , and add "facts material to tho considera tion ef the -- 
ques tions presented@gourt rule 1Tebe)5o) ) oly where noceseary.Pirst of all, all 
facts present_in tho original plea for writ of error, both in tho original record 
and appellee's appendix are corrects But both the statenent of: material facts in 
support of defendant's motion for swmary judgment, and appellee tg coun ter~s tate= 
ment of facts arc = penifestly inoorrect, in that both state that a charge of incom 
petence was to be avoided (under the provision of RS .4450), whoreas the Coast Guard 
would have no possible means of pressing such a chargezand if ‘they did , mowledge 
end respect for tho mekkods of procedure under the laws of thé United States would % " 
sequure that such charges be in this original reoord in this as » which they are note 

If the record were read as stated, appellant would be trying | to avoid a oharge of 
inoompetence, and all he has to ao to avoid at is get a certificate from the US. 
Public Honlth Service, which i¢ not trae, but ‘illustrates the reasons appellant 
has for contesting the constitationality of these aspects of Title 46, CeFcR. The 

: court will ‘notice an example of the method medioal inroads could be made into the 
judicial thinking in the country, not only by the above facts, bat ty the spirit 
” of the Code as it is actully written, for instance #257.10-100)s. » appellee 's 


brief Page #, where it is stated: — . she chia 
“His rights with respect toa hearing, , angen, and review, are Senge 


‘ though violating the Administrative. Procedure Aot, the stong. basis today for je 
dicial roviewe The apport ee prooseds throughout u under the above misconceptions» fehl 
though otherwise stating tho events in correot order, and oiting etatutes oorrcotlye 
Tho importakt faot that appeliant satisfied the physical requiresents for Moensing 
of a marine engineer is shown in the original record and the first page of appel= 

lent's appendix hereine The fact that he eatiafied the mental requirements is show 

by the admission of the. Coast Guard that they are in possession of the license is~ 
sued to appellant, which could only de obtained by sitting for an exam requiring 2 or 


S dayse The voluntary deposit agreement was entered into in = attempt by the appellant 


to put some presen on the eaployer and attempt to yeaeree the gic OE ee 
; ~7- 


in his situation, supposing at the tine that the Coast Guard would correctly relate 


to the situationsProbably both appellant and appellee at the tine were in agreement, 
but sudject to tasic errors stimated by illegal medical inroads into pre~exi sting 
watuations to the socerd(without eventual satisfaction) reached in the voluntary 
Geposit QgreerenteIn the hearing before District Court, appellant started on this 
tangent(before being atopped bofore his allowed 10 minutes had elapsed) possibly 
ageing and overenphasized.a continuing medical aspect of the case, which is disous= 
sed in the argument, that is, future recourse for cure if he needs euch help in the 


futaree The above represents ae oamplete a statement of the case as is possible noWe 


__STSTEXSHT OF POINTS __ er ee ee 
leThe Voluntary Deposit Agreenent | entered into botween the appellant and appellee ace 
_cording to Title 46, C.?.R- F157-10-1 was not only incorrectly written by the ap: 
pellee, but if it bad been correctly formed it would nave been mconstitutional be~ 
cause of fJagrant violation of the Fifth Amendment te the JeS,Constitation(in ren 
gards to die process af law)-ind appellant's rejection of St (see appellant's brief) 
wakes it impossible for it to be re-formed. The original license~contract between 
appellant and appellee should thus be followed, which process could oaly be legally 
started by appellee immediately returning license to appellants | ry 
2eThs correct dae process here is the licensed Persomel Board of the ational Mrine 
Engineer ‘s Beneficial Association, which has never been referred to by appellee in any 


we 


torm, written or orale S 
3. Bxocutory consideration detween appellant and appellee in regards to performance 
under the license~contract{ which is certainly implied yet on the side of the Coast 
. Guard, as appellant undertook his ois as far as he was able) would be lost if this 
case is resolved by a'decisian of the court that appellant must take another physi~ 
oa} examination umder Coast Guard procedures before he could work as @ scammne 
4eThere is @ need for more edumated and experienced perscanel today in the merchant 
parine,but unless the Coast Guard correctly relates to the judicial process in this 
“somtry,it will be unduly omplicated for such people to use their abilities. 
" SeThe remedy “ef recission should bave been atteapted by the appellee if be did not 


-3- 


: 5.(conte)agree that a valid license-contract was being dealt with in relations with 


appellant. Partioularly when further performance is due under a contract is thisa , 
 Femedy(aee case citation in argument). a 
Be Not only has appellant's relationship to due process, but a possible future epplo- 
yer's, a shi pping canpany's, is being prevented here, not only as: stated in Point 2. oe 
| here, but by preventing a shipping company from relating to Title ul, Revised § tatutes, 
in regards to registering canpleints in conformity with U.S.Statute in regards to 
scaman-employeess (Statute Cited herein)eInasumoh as American Law relates to Stipulation 
_ for a Third Farty(and California Civil Code, e+ 1559, providestiat « contract mde ex 
pressly for the benefit of a third person my de enforced by him at any tine before the 
partios thereto rescind it), this point is particularly importants principle of such 
relationships, mentioned in Stipulations fbr a Third Party, by Gilbert W.P.Dodd, Barrister 
| atelaw, London, Stevens and Sons,1948, is that the recipient of the promise(here, appel= 
" lant from appellee), iseethe stipulator, is at the time of the contract and remins 
throughout the creditor of the pramisor and co~creditor with the third person(here, the . 
shipping company) for _Purposes of enforcement thereofsand also, she other contracting 
party, ice.the promisor(here, the appellee) remains the debtor throughout of the third 
personand for the purposes of enforcement of ‘the stipulater as well. 


+7. The fact that the seaman has @ unique place in American Courts, and ‘Le uniquely sup= 


| ce, 


[ posed to be able to look after himself, both in _regards to hurting himself or others, has 


» sieaaie to appellant upon soiees beecpervg at tho 9 Ailegelity ¢ of the sae cea accord 
as to the volmtary deposit agreenent. The appellee's brief even goes in the reverse die 

| peotion and speaks of gross inequities which mst be involved in thie case because of 

| future damages which might osour under this setup(see argunent)e se 
8. Appellant, after becoming aware of such statements as reported in the New York Times 
, of April 19, 1964, by an Assistant Surgeon General of the UeS.Pablio Health Service that, 
"the Public Health Service never bas certified a seamn as fit for duty for a aparticu- 
lar Jod on a particular vessel" feels that mless the U.S FES. is strengthened, that the 
funds available to the N.M.B.Bebe oculd more correctly be used in any relationship to the 


. = Be ~-Ie- 


fit for duty situation as well as other medical situations, which would and does 


show a great lack in “administrative renedy™ in this cases " 

S$. Though plaintiff-eppellant's Position as to damages in a case does not determine 
the court's, appellant here wishes to staée his belief that law has probably not 
yet come far enough in this country to put a monetary tag of damages to himselfsand 

that remedy of specific performance caning into play where action for damages is 
insufficient, + he wishes the latterremedy stressed, and saya that only by performance 
as & mmrine engineer on the present License -contract with the appellee will the 
question of darages be correctly resolvede This will also more correctly resolve the 


medical-legal conflict in the case. 


_ Very basic relationships, doth : beth in regard to the Constitution of the United States 
and normal thinking in regard to > expleyaeut in general, and exployneat of seamen 
in particular, bave been lacking fron the monent seaman-appellant here went to the 
coast Court inatead of the union ball to resolve a difficulty regarding « refusal 
of exploynent by a shipping company in Hew York City-Seemn, after being reismed 
@ seamen *s license after a lapse of a fow years, and going to work , sent from the 
authorized bargaining agent bere, the J-sE.BeLe,to & oompany in response to the 
latter's calla, as soca as possible after sitting for the license and passing all 
requirements of the U.SGovernmant and its authorized agency, the 5S.Coast Guard, 
mas refused exploynent after a cursory physical exaxination by «a agent of the 
shipping caspeny, & medical dootar. The Coast Guard ws possibly respecting the 
" spdependence of tho soamn, though allowing an illegal accord, in coming to the _ 

voluntary deposit agreenent in an attempt to resolve the difficaltysbut they were 
‘ certainly not uhen they refused to’ return the license to appellant when he asked 
ear renounced the accord. The dates here were slicense exans Passed, Septes 1962. 
Pirst exnployment sought, Fobs,1963-Yo lun tary Deposit Agreement, Mar. 12, 186S— 
Lomse aaked returned, Bove 1965- Plea for wit of error, U U-SDstrict Court,June, 
1964. The court may wonder = the cause of two lapses in the adove time oyole, thas 


- . between S: ie 1965, which was caused by @ longshorements strike, and that 
me -/O- 


CA 


eae Nove 1963 and June, 1964, during which time appellant had asked « U.8 Senator 

who had lmom his father to look into the situation quietly-and | a failure to receive 
an enswer by mail delayed this action two or three nonths. Time enough was not allowed 
in Distriot Court for presentation of argupents, and in fact appellant had oivil sub-_ 
poenas dn hand at the time for medical recoras not only fron the UeSePublic Health Ser= 
vice, but another company(which operates tankers ) from which he had passed a physical 
examina tion ia the last 5 or 4 years” in New Jersey, when the notion of defendant fer 

_summary judgment was granted. ihe arguments presented in this brief should be clear 
enough not to require another hearing now, and appellant is suggesting that Lt. Comdre 
5 Varanko , who entered into the accord known as the voluntary deposit agreenent with 


the appellant | be consulted before time for hearing it required by law as to the wise 


dom of hha own judgment therein, 80 ‘that the case my ve dismissed according to court 


rale 21, thua avoiding bad publicity. 


oe ‘The issues in this oase have been 20 fundamental to jurisdiction and other basic is- 


‘sues of law, that most of the argument has been already effectively presentedein’ 
following this seme ne of thinking, @ classical argunent should de here presented, 
pertioularly &s even the Justice Department has not understood these argunents in its 
defense for appellee. the very cases cited in appellee's brief as ; aiding the defense 
aotually aid the position of the appellant eQf course, the Justioe Department oould 
not here force the remedy of recission, strong as it my de(as is , is shown by Time for 
Reoissica and Iaches being ommsidered under a _single heading in West's Fedex. Prae= _. 


tice Digest, end such cases as City and Comty of San Francisco W8e0 Transbay Cons truc= 


tion Co. ,wewhioch says:"The California Statute requiring a pasty to rescind @ contract 
“promptly upon discovering facts which would entitle him to rescind, if free from 
duress, undue influence, or disability, and is aware of his rights, is strictly ap=- 
plied." (154Fe2d¢68,5200 08 749), or if there is some confusion here between remedy 
of reciesiai and accord without satisfaction, | 990.S.578 says "The burden of proving 
knowledge of the fraud and tine of its discovery rests upon’ defendant who seeks ‘to 
defeat the right of the other “party to the contract to rescind or affirm the con= 
‘tract on the gromd of delay in taking action,"), though appellant is using ites 


@ point of argument, bat “they should be adle to force «@ _settlenent as to the affirastian 
ef the license-contract , signed by a Coast Guard Commander end ious in New seas 


cll- 


Soy Ba fe wee ve ot ee - ar - . eos 8 . = ee & - 


Gity at the Custom House «Dut in their arguments in appellee's brief They gem eee: 


want to consider a gcaxen's case in law as requiring fundamental di scarments« There only 
basic argunent (aside fram all the quoting of technical material) soems to be that gross 
inequities will result if a seaman who bas not gme to sea for some years were to put 
@ sudden strain oa medical facilities available to seamen, OF tart himself on duty and 
require monetary oanpensa tion fron a shipping eaapany, not realizing that they are talking 
pupely about a lapse of time, and saying that United States Coarta of Law would not be 
able to resolve such"inoquities” in the norma] procedures available to the sce man, who 
_ ia oontizma liy Gealing in great distances or lengths of timee And by this argument they 
are putting an extra obstacle in the way of older more intelligent persons who may care 
"tp sail a fow voyages in the light of maticnal defense,in feptyin the New York Times 
of Fede28, 1965, ig reported an article that Normay, long @ seaman 's country, and other 


Scandizevian comtries are urging that "international standards be set for recruiting 
and that age limits be raised so that only those mentally and physically fit’ can” 
go to sea". And they are atymied also by the medical conflict, not realizing, for 


" fnstance, that ina Court of Appeals case in Pennsylvania Potter Title and Tryst Cos 
vseChio Barge Line and 460.S.CAg688, ", private maritime employer has no general 
ve te satisfy himself of the physical competence of a crew by re= 
. Quixing a seaman to take a physical examination before embarking in absence of 
statute." The really enlightened shipping canpany would be thinking in terms of 


the argument in Point 6. of Points herein, in terms of Title ui, REvised Statutes, rake 


which old as it is , is stil a the bookseIn Section 4449, this Statute says:"If a 
Licensed officer, to the hindrance of commerce, shall wrongfully or wmreasonably 
refuse to serve in his official capacity on any steamer, ag authorized by the 

license, pall fail to deliver to the applicant 


The above outlook would properly put more power in Statute rether than 


agency action, if followed, if properly related to the. Const Guards There was @ case 
in the Court of Appeals of California in 1960 , quoted in the Federal Register as CAs 


Cale1960,which saids"Where Coast Guard officers threatened to rule a seamen off the 
S sea without a hearing and solely on the basis of earlier void deterninatias, such © 
“% threatened action was en abuse of power and seamen were entitled to injunction, even 
at the threatened exclusion was “calculated to remain effective caly for such time 
(months or years)as the Commandaat might take to get around to fotiode>. "Appellant a 


‘4g relating to the Sollective bargaining agreement herein, but is relating to the future 
ed ; 


and attempting to straighten out the tainking of appellee here as well. The T.SelAvy bas 


no such flexibility in regards to going to sea;their programs for forner seamen ashore is A. 


Limited at present to weekly Reserve moctings for men working full time on other Jobs. But 
: this, ag no sign that merchant seamen should be stymied by attempts ~e olagsify both in 
the same category,as Was previous ly mentioned as being tried by the Bureau of the Budgets, 
in regards to hospitilkationse And they should not be stymied by dnabdilities of the Coast 
“Guard either to keep up with events or happenings which they did not bappen to see then- 
; selves, as for instance the fact that while the afomentioned loagshoreman 's strike me: rs 
going on , appellant was teaching school in New Mexico, and skiing in Colorado, eto, defo 
f he attempted to ship out after the strikes or to keep up with correct jadicial thinking 
- dn thie oomtrys | 


aay at least a, classic decision in this regard was Lindquist vae Dilkes, 
~ (1943) ° pipe Debates E aes: Es ee 
27 F.2d21, where, starting on Page 22 of the Fed. Supp. (2nd Edition), the District Court 


" Judge aaidt"shipower's Viability does not follow a seaman's illness or injuryeIf these 
occur after the commencement of the voyage and are in sane measure the result of 

the sailor's ow’ deliberate aots, hee suffers the consequences.We used the quali- 
fied'in some measures because the cases exhibit a certain looseness of expressicne 
Some of them stress morals rather than’ econonios’ and judge the act by their view — 
of its‘ viciougness(26S F.1007, 78F 024819 , 88F.2d125,41F Suppe595) «Others adopt the des~ 
criptive phrase of the cognate Compensation Aots(22Califelaw ReviewsS2, 10Kiche 
State Bar Jourbal ihecse}, end speak of willful misoonduot{ 100F.2d604).When the 
physical oondi tion ‘precedes the enployment(maritims), ‘he courts do not seem inte- 
restedin its origineThe seaman can be said to warrant bie own fitness eSome caseg 
use such language( 5eFS26;27F.28 16s).The shipowaer oan be compelled to take his 
‘thandst as issThis is the court's interpretation of the Longshoreman's Aot{S3UeS Coke 
-Fo0let 809102 F.2d 464, SF.SuppeS2l, S4FeSuppes2l, S4F Supps486, $OF Suppel77)eOrs 
as a sort of middle ground, the seamin's mens rea cai be the testIf , for instance 
he has lied to his captain(prospective),he should be, and is, left to his own de- 
vices(17Fed.eCisel305, SO FedeCase718)-.-eWe think the relationship with his ship of 
go favored a servant ag a seaman is ologer than that of the insured and the insurance 
companyeBoth the ahipowner and the insurer assume an obligation whose burden my 
depend on the physical condition of the insured and the seaman;the covpany gots a 
cagh consideration, the shipowmer @ contented mariner. ares v7 Ao ke ee 
"38" thig@gound, the asilor'e duty is to disclose whatever ho as an ordinarily 
prudentperson should have known ig mterial to the risk. It might bo argued ‘that the 
withholding of any information (medioa2) either inom or reasonably to be known is 
fataleThia on the theory that ‘dts “significance is left to the judgment of the insu- 
vende company or employer. The cases in our partioular field of law do not’ go so — 
far. We think correctly because after the enployer o; the insured can Quite easily 
ascertain the necessary information by proper inguiry. The risk, of course, is that 
the seamah may be unable to oiatinuehis work through ilinesse.ce" 


Indeed, if appellee had read the Jomes Act, Title 46, U.S.CeAe FS88,ho would have - 


seen this spirit implied in this basic act relating to injuries to seamen. The law 3. 


is wordeds"Any seaman who shall suffer peramal injury in the course of his employe 
ment may, at his election mintain an action for damges at law,with the right 
of triat by jury, anda sm such action all statutes of the Thited States . 
modifying or extending the camen law right or rmmedy incases of personal ine : 
jury to scilway exployees eball apply..eJurisdiotion in such actions ehall be wm- 
der the court of the district in whioh the defendant employer resides or in which 
_his principal office is located. "and the cases quoted under this act would do-no= © 


thing bat sustain this viewpoint of the indepencence of the seamin-Fcr instance, in 


Jonson wse U.S.,74 Fe2d 70S,It was stated:"Seaman who in rough weather kmowingly at-"‘* 
Zo to messroom cver exposed well deck instead of through the shaft == 
tame] anc was swept overboard assumed risk of such course*.And Borgérson vase" 
ee a ~ —— ee S518 
Skitds, 156 F. Suppe28&, it was stateds“Where it was libellant's alection to try to 
reach lock nuts without the aid of planks customrily used for such work in= 
side cylinder that caused him to overreach, and’so lose his balance, he could’ 
7 not recovere™ Bassett vse the City of New York , DeCoNeYe 1956, 13FSuppe1022, © 
statesz"Bxployer wae not liable for injury to marine oiler sustained while remov= 
ing grease fran moving machinery, in respmse to a general order of the chief 
engineer, as he had done for two years, since risk attached to the work was 
azgumed by him as incident to his exnployment."These examples, whioh follow 


general principles which are noshere violated in Federal cases should assay the 


feara of appellee an to"gross inequities".But the argument carries furthereSeor < 
tion 138 of the Act quotes a ruling in De Zon vseAmerican President Lines , 318 


U.S.660( 1945), and Buguero vs. U.S.SHipping Board Emergency Pleet Corpe(1926}, 


218 N.Y.S5#9) , as sayings*Under this section, Congress has afforded a seaman 


a modifies commen law remedy for negligent injury in which the fellow ser- 
__Vant defense is done away with."And seaman's releases of damage olaims have 


particular power, as S& stated in Fardy vse Roen Trense Coo, DeCoMasse1956, 159 
_PSuppel67s"Sbaman's “releases are properly ustable, but not to the extent that 
they may be set aside by merély showing at some future time that the consi~ 
deration for the release proved to be inadequate.” 


_ Tus, appellee has a mass of Coast Guard technical matter in his brief, 
but bas failed to bring out a sustaining argument to support his position. The 
pare original record itself , with its ineongruities , should be enough to give 
judgment for appellant, and order the Coats Guard to return seaman's license to 
appellant and give it its true value as a Lomse-centract. and overcaning the 


subsequent accord without satisfactia know as the Voluntary deposit agreenent, 


ie 


Considering this accord as a temporary meeting of the minds , capable of being 


cancelled on consent of the Coast Guard maker, Lt. Comdre Varanko, after repu= 
diation of appellant, would give this case more stature, and not firther degrade 
the U.S.Government and a court of law as to not knowing what consti tates a real — 
record in a oasesThis is the suggestion of the appellant, and upon returning lie 
oense to appellant he would arrange for a tearing up of the accord, and agree to 
settlement according to court rule 21:"Whenever, prior to argunent and efter a 
‘ case hag been dooketed in’ this court, the appellant and appellee smll, by 
their attorneys of record, siga and file with the clerk an agreement in wri- 
ting directing the appeal or petition for review, appeal; or enforcement, to ~ 
be dignisaed, and specifying the terms as respects costs, and shall pay to the 
clerk any fees that may be due him, it shall be the duty of the clark to en= 
ter such dismissal, to transmit forhkwith a certified copy of the agreement to 
the lower tribunal, and'on payment of the prescribed fee to furnish to either 


party requesting it a copy of the agreement filedstut no mandate or other prom 
_ Gesa shall issue without an order of the court."Unless the District Court 


other judgnent of the Ocurt of Appeals than specific performance on the license- 
contract, if at plea of appellant, according to the normal collective bargaining 
relationships involving the shipping company and the H.JE-BeA 


Case 19058 


eee. 
Ss 

A ea 
ie Bee 


__the record 83 contained in the  appelles! *s brief Jecoeearatha: to 


the origim2 record fran District Court, except as previous ly noted, 
end with the folloxing two See es Which ‘appellant oausedto ve 


placed in the record, and represent true faots relating to. the case: 


(Sotice of Appeal preauned accepted | as being 
ix da original record) 


t 


)° APPSEDIX FoR APPELLANT, 
S ©" GASB WO. 19058 


@eSePudlio Health Service Cote 14, 1965 
‘Outpatient Clinic : 
67 Badson Street ResThomas Ve Pew 
New York 13, Wee 675 Broadway 
New York, HeYe 
(4n 1962) 
Filed: ang 
Septe 14, 1964 Born 5/13/26 in 
BarryM. Hill, Minnesota 
olerk i 
Gar Pile 18% &8 


Lte Come Varanko = © 
~ UWeS.Custom House, ‘Room 122 
Hew York, NeYe 16664 
er 2 esi eure bee : SE, Seal fa 
"= "hg abowo named has requested that we forward to’you the following inform- 
tion of his examonation done at this olinic on Sept 19, ce Pew's authori- 
sation for ozanens tion was CG 9546 


“Palae 26. Blood Pressure n0fed. 1 Hearirg  noraa1eP/Porma1.Vietoa left 
ays20/io» right’ eye 20/20. ond tea % 
Photof morograph of chestsNor significant atmorza lity. Urinalysiatspe= 
oific gravity 1018-Albumin, negative Sugar, negative.licroscopic | 1=2 WBC. 
phos ‘Waszini ma-reaoctive. 
The examining dbotor declared Mre Pew medically passed. 


Sinoerely Yourd, 


Robert M. Hartley, 
Yedical Director. 
Medioal Officer in Charge 


-goskReThanas V. Pew 
1041S Tallymore Road 
Adelphi, Mie : 


UNITED STATES DISTRICT COURT, 
DISTRICT OF COLUMBIA DISTRICT 


Filed Septe17,1964 


PRAECIPE (copy) 


The clerk of said court will request subpoena of U.8 Pablio Health Service — 
for physical examination of Oot. 15, 1962 of plaintiff, signed end notarized 
oy present director(at time, as in evidence submitted by plaintitt director 
was Dre Fartiley, UeDs )e a notary is on premises, but on request by plaintiff 
today, with explanation of court action , was refused by Dre Buskolich, Admi- 
nostrative Directors 
(Judge Holtzoff is. 
writen fusge) 


Tekicas V. Pew 


673 Broadway 
New York, BeYo 


IN THE UNITED STATES COURT OF APPEALS, DISTRICT OF COLUMDIA 
CIRCUIT 


THOMAS V. PEW, APPELLA:!T United States Court of Appeals 
te 18. . fer the Distrcy of Colmmble Circuit CTUTT ACTION i10, 
\MANDANT, U.S.COAST GUAy . 1547-64, 
APPELLEE FILED JUN 1.9 1965 A CourE oe Appeals 


othe. OFea teow | 


PETITION FOR REHKEARING( JUNE 1, 1965) 


IL. Jurisdiction. 

A. U,S,Court of Appeals, D.C.Circuit Rule 26:"A petition for 
rehearing may be filed with the clerk, when accompanied by proof 
of service on the adverse party, within 15 days of judgment or 
decision unless the time is shortened or enlarged by the court or 
a judge thereof.....It must briefly and distinctly state its 
grounds , and be supported by certificate of counsel to the effect 
that it is presented in good faith and not for delay. A petition 
for rehearing is not subject to oral argument, unless ordered by 
the court." 

; i/.Appellant pleading pro se here, and so without coun 
sel, certifies that the above petition is presented in zood faith 
and not for delay. 

B.Appellant received a copy of judgment -in the case today, 
dated May 28, 1965® 


2/Points 

A.If mandate issues from this court corresponding to above 

judgment ,Commandant, U.S.Coast Guard will be standing behind the 
Voluntary Deposit kcreement with appellant here, both as to truth 
and format, with no possibility of rieading mistake of negligence 
in its making, though it has been the principal subject of dispute 
in this case. ; 

B.The record of appellant will thus of necessity show incompe 
tency on record with the U.S.Coast Guard. 

C.Appellant being in the prosecutory position in this case, 
extending over almost a year, will not expect the Department of 
Justice to take over this position in regard to any facts or pro- 
cedures of this case. 

D.Appellant believes that both-in this case, and by the "ease 
with which the voluntary deposit aggreement was drawn up in New 
York,probably in many other cases, violations of U.S.Statute are 
occurring regarding the truth of official U.S.Government documents 
but he wishes to keep the case on a civil plane here. 

E. By the peancep ie of res judicata, the facts and procedures 
of this case will be presumed as correctiy noticed by this or any 
other court, in future actions of U.S.Seamen. 

F.Likewise,"Res judicata requires that parties and their pri- 
vies be the same as in prior action, and that there be absence of 
fraud or collusion(199 F.Supp.478." 

G.Likewise,"Rule of res judicata is based upon public policy 
which requires that a single controversy which-is capable of be- 
ing completely determined in one suit be ended by judgment in that 


suit and not become subject matter of subsequent litigation.Engel- 
hardt Vs, Eel and Hous 214 F. Supp.195." 
y the crimin rinciple of faiun in se, an entire docu- 
ad: an 


ment is contaminated with that which Is ecomes unenfor- 
cible(see Grover V. De Co., 47 F.Supp309) .Appel- 
lant has a Pe y challenge @ above voluntary deposit aggree- 
ment here, in place a). as here cancelled,because of encouraging 
flagrant self inc tion, and in place b.), as here written, be 
cause of plain incorre. » and as gs protiable frequent 
similar violations by the Seast Guard.He 0 ers it skbject to 
action By a court of law as "malum in se"é 

I.In summation(see Georgetown School of Law Journal, Sp. 19 
Pg. 570), according to Antoine Favre, Judge of the Swiss Federal 
Tribunal, "As a general rule the State is responsible for the non- 
observation of its obligations due to the fault of its agents. It 


is enough that the injured:party prove objective fault, namely a 
viglation of the standard’norm of dilie ub jective, fault only 
SR niet cme ter ee 


IN THE UNITED STATES COURT OF APPEALS, DISTRICT OF 
COLUMBIA CIRCUIT 


THOMAS V. PEW, APPELLANT 
COMMANDANT U.S.COAST GUARD, CIVIL ACTION NO. 


PELLEE 


(Court eh al 
° eals 
19058) 


PETITION FOR REHEARINGP PAGE 2) 


2. Points (cont) ,I.(cont.) 
interpret ‘and act on this statement, as far as loyalty to the 
UNited States is concerned. 


3.Appellant therefore requests that a new hearing be had in this 
case, with new briefs allowed to be filed_ih normal sequence by 
both parties, in this civil action. . 


/s/Thomas V. Pew, Appellant 


ce:Affidavit of service on 
Commandant, U.S.Coast Guard 
and U.S.Department of Justice 


. 


IN THE UNITED STATES COURT OF APPEALS, pisras0? oF CoLBIA of Arreals 
CIRCUIT et U2 Diswiss of Columbia Cire 
re | HLED FEB 15 
THOUS V. FE, APPELLANT 2 ee 
COMMANDANT .U.5, COAST GUARD, , HERE 


Oppose 


~/ 
PETITION FOR STAY PENDING PETITIGI WRIT 
U.S. SUPREME COURT 


to reslige that Rules 75 (a.-g) of 
tetas ee once no ledeee 1a uee an. chk 


Cre 
VOU 


toa 


» Jurisdiction, 
A. Title 28, #1254: Cases in the Court of als may be 
reviewed the Supreme ae $ 
5 oy peti of any party 
fore or after judgment. 
gr ag by appellant that "before judgment" means 
as far before as possible). 
Rules of Civil Procedure, Rule 75(j.) (excerpt): 
of appe a may have 


fe feet 


aay Se ce Se 
with method of presentation 
interest be promoted by a prompt se 
Though these Soc a. cee bes 

re is 
In Forma Pauperis as is the present one, it would seem to bc 
a tule of common sense that one fora of pleading would have 
no pereseulax ‘guareeeee of lack of or freedom 
from error. consistency sten 

appeal And the fact 


r 
eee 
ze tnitec 
States reverses itself or shows the possibility therefore. 
And ly, an appeal In Forma Peuperis would by nature 
ain many hidden rights possibly requiring specid discern: 
zeme Court 


the 
egnt 


the agreement. thout particular 
tugional issue presented the Veluntary 
rations) tome ithest hecring possible by 


IN THE UNITED STATES COURT OF APPEALS, DISTRICT OF COLUMBIA 
CIRCUIT 


xk 
we 


THOMAS V. PEW, APPELLANT 


COMMANDANT, U.S. COAST GUARD, on CIVIL ACTION NO. 
APPELLEE 1547-€4 


PETITION FOR STAY PENDING PETITION FOR WRIT OF CERTIORARI FROM 
” U.S. SUPREME COURT (Pg. two) 


oy Etat te ieee. the coke be forced to rule on evidence 
. may ore ° e 
over which it has no control es to truth (since appellee's 
evidence consists of a report of 4 private company's agent, 
a medical doctor). 


2. Possible Objections to Jurisdiction (as normal intermediate step 
of filing of briefs would be omitted if stay were granted) with 
answers: 

A. tion:"A major reason for creation of administrative 
g the greater ability for weighing the intangibles 
resulting from svecialization, insight gained through exper~- 
ence, and =e flexible eeding’ Boe APerDe es F,C,.C. 


or acc 

of the case." The U.S. 
Government and its agency, being at 
fault here may further be seen 
the basic essence of due process 
which goes with it), but by the possibility 
United States starting whenever a seamen 's 
taken as it was in this case, with no chance of the United 
States forcing accruing until expiratinn of the license 
(damages as to loss of right to work, time, etc.). 


Coptenttco- 

g not entitled to judicial review until prescribed 
administrative remedies have been exhausted". McCauley vs. 
Waterman $.S.Co. 327 U.S.540, 9OL.Ed. 839. 


An : “The presence of constitutional uestions, and show- 
cy of administrative remedy (inadequacy shown by 
Coast Guard wanting further reinforc of pre-existing valid 
evidence, on basis of cursory examination of private company 'c 
agent, a medical doctor, as well as other reasons brought out 
here), and of threatened or ding irreparable injury flow- 
ing from delay incident to fol g prescribed administrative 
remedy, may be sufficient to secen te with exhausting admin- 
istrative processes, but such ru is not one of mere conven- 
fence or ready application". raft and D 1 t 
v irsch, 331 U.S. 752, . . ° presence of 
crease of damages to the United States is shown in 
the case here, and necessity of court's rendering and undez- 
equiring constitutional issues (unles?, 
wishes to return license to appellant) 
go shom. This mag be more 
pposing that due process (as con- 
were carried out and appellant were 
by the U.S. Public Health Service 
same decision as to refusal of his 
initial taking of it with 
dent or narcotics vio- 
lation, 
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PETITION FOR STAY PENDING PETITION FOR WRIT OF CERTIORARI FROM 
U.S. SUPREME COURT (Pg. three) 


2. Possible Objections to Jurisdiction, with answers (cont.): 
: "Dismissal of action in which doctrine of primary juris- 
ction is invoked (is in order where court ig not in position 
to grant relief, whatever agency decides; but where, because 
of limitation of agency's power further resort to court is 
likely, retention of jurisdiction be proper McCleneghan 
ye Union Stock Yards Co, of Onahe, 2 8F.2d659. 
esort to court cou e ter, at time of iration of 
license, if definite action or decision were ot takes now). 
D. Gontentien: ‘The term ‘substantial evidence’ is a term of art 
used to describe the basis on which an administrative record is 
to be judged by a reviewing court, and such standard goes to 
the reasonableness of what the agency did on the basis of the 
evidence before it, and a decision may be supported by substan- 
iat evidence Pala thoug " h AE coals be refuted by other evidence 
esen o decision - U.S. vs. 
Co. 373 U.S. 709, ior -Ea.24,652° oe ree Meee rer 
er: At time of request for return of license by ‘Llant, 
ov. 1963, confusion probably existed in the mind of the Coast 
Guard as to its ability to legally sustain the license, parti- 
cularly because at this point Federal evidence was being relied 
upon by the demander but not by the demandee. But not wanting 
to reverse itself was probably the or consideration. An 
appeal being now allowed here opens the way to a clear determin- 
ation of truth 


angwex: An opportunity was afforded the Coast Guard to call 
a aig if this had been possible at time of r st for 
return of license, there being a presumption inet ed that 
revious voluntary deposit agreement was not going to be fol- 
owed, preparatory ro further legal investigation. As men- 
tioned previously here, there is not in Title 46, C.F.F., 
which would have given appellant idea that hearing could be 
had; it would certainly e to have been initiated by 
appellee. (Further sh incorrectness of statute of volun- 
tary red egg + 5 we e basis of Coast Guard's case in 
opposition so -) 
Basis of Jurisdiction for Writ of Certiorari 
A. As noted in above in Points 1. and 2. 
B. Administrative Procedure Act. 
1) Section 2. " ‘Agency'means each authority (whether or not 
within or subject to review by another ancy) of the 
overnment of the United States, other t ongress, the 
ourts, or the government of the Possessions, Territories, 
or of the District of Columbia . 
Sectinn 10(a). Right of Review. "Any person suffering 
bey pe wrong because of any a geet section, or adversely _ 
affected or aggrieved such action within the meaning «- 
ll be entitled to judicial revie.: 
action made reviewable by statute 
action from which there is no other 
ourt snall be subject to judicial 
of Review. So far as 
ewing court shall 


tional and statutory pr 

or application of any agency action. 

agency action unlawfully withheld or unreasonably de 
B.etc. Hold unlawful and set aside agency action, findings, 
and conclusions found to be....(6)unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court.... 
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3 the 

aval Re 
of the U.S. Navy, at the time of the 
in study for the Catholic priesthood. (U.S. Statute provides 
draft exemption for holders of marine licenses such as is in 
litigation here, if such holder is competent to stand watch 
on a merchant ship. (As appellant was at the time of above 
action by the U.S. Navy.).. 


The appellant also feels that this case is of wmusual 
national interest because of the violation of due process 
shown in a very crucial area of national concern, and causing 
+ much mental distress to many: “Seif incrimination, oe a5 
may be said that a “man" should be able to handie it 
not be encouraged by statute, or condoned outward]: in any 
form. For instance, in v d_of Publi 
F , 3680.8. 278, Mr. Justice Stewart op ° 
the Court): "We think this case demonstrably falls within the 
compass of those decisions of the court which hold that....- 
A statute which either forbids or uires the doing of am 
act ((here concerning a loyalty oath)) so vague that men of 
common intelligence must necessarily guess as to its me 
and differ as to its application violates the first essential 
of due process of law’. 


4. The above points of jurisdiction present the ipeues and reasons 
for the r aed for stay. Appellant wishes the above handled 
as summarily as possible, and will request summary docket. 


5. On separate 8: 

A. AE dagvit of service of above on U.S. Attorney, U.S. Depart- 
ment of Justice, and U.S. COAST GUARD. 

B. REQUEST from court that papers be transferred (1.e. Record of 
pret exee Apeenece Court to Supreme Court, pending petition 

gran ebove).. 

Cc. uest of clerk of District Court that record.of case be 

teetetersed cs Appellate Court, following F.R.C.P. Rule §8(})>. 


